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IN THE MATTER OF:
Puerto Rico Sun 0il INITIAL ADMINISTRATIVE ORDER
P.O.Box 186

Yabucoa, PR 00767

Proceeding under Section 3008 (h),
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EPA I.D. No. PRD090074071 { DOCKET No.II RCRA-91-3008 (h)-0301
' I
I
{ of the Resource Conservation and
|
|

RESPONDENT. Recovery Act, as amended.
I. Preliminary Statement
1. This Administrative Order ("Order") is being issued to

Puerto Rico Sun 0il, Yabucoa, Puerto Rico. ("Respondent")
pursuant to the Resource Conservation and Recovery Act of
1976, as amended by the Hazardous and Solid Waste

- Amendments of 1984, codified at 42 U.S.C. § 6901 et seq.

("the Act").

2. Section 3008(h) of the Act, 42 U.S.C. § 6928(h),
authorizes the Administrator of the United States

Environmental Protection Agency ("EPA") to issue an Order



requiring corrective action, or éuch other response which
he deems necessary to protect human health or the
environment, if, on the basis of any information, he
determines that there is or has Been a release of hazardous
' wéste or hazardous constituents into the envifonment from a
Facility that has been authorized to operate under Section
3005(e) of the Act, 42 U.S.C. § 6925(e). The authority
vested in the Administrator has been delegated to the
Regiénal Administrators by EPA Delegation Number 8-31,
dated April 16, 1985. This authority has been further
delegated by the Regional Administrator of EPA, Region II,
to the Director of the Air and Waste Management Division of
EPA, Region II, by Region iI Delegation Number 8-32,

effective July 1, 1987.
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II. Parties Bound

1. This Order, and the responsibilities and obligations it
imposes, shall apply to and bind the Respondent, its
present and future officers, directors, officials,
employees, agents, servants, trustees, receivers,
successors, assigns, and all other persons including, but
not limited to, firms, corporations, subsidiaries,
contractors, independent contractors, subcontractors, or
consultants who act for, are owned by, or are in an agency
relationship with the Respondent, and who conduct, monitof

or perform any work pursuant to or required by this Order.

2. Regardless of Respondent's employ of, or contractual.
agreement witﬁ, any entity named in paragraph 1 of this
section, the Respondent remains ultimately liable for
failure to carry out, or comply with, any term or condition

imposed by this Order.

3. All contractual agreements entered into by Respondent
aimed at satisfying its responsibilities or obligations
under this Order shall be consistent with the terms and

conditions of this Order. 1In addition, Respondent shall,




within one week éf the effective date of this Order and
immediately, upon hiring, proQide a cOpy of this Order,
and any relevant attachments, to all contractors,
subcontractors, laboratories, consultants, or any entity
retained to conduct, monitor or perform any work puréuant

to this Order.

4. Respondent shall give notice, and a copy, of this Order
to any successor in interest prior to any transfer of
ownership or operation of the Facility (as defingd in
Section IV below) and shall notify EPA's .designated contact
thirty (30) days (the term days means calendar days unless
otherwise specified in this Order) §rior to any such

transfer.

5. No change in the Respondent's corporate form or in the
ownership of the "Facility" (as that term is described in
Section IV below) shall in any way alter or alleviate
Respondent's responsibility and obligation to carry out all

" the terms and conditions of this Order.

I1T. Statement of Purpose

1s This Order is being issued to protect human health and
the environment from releases of hazardous waste, as

defined by Section 1004 (5) of the Act, 42 U.S.C. § 6903(5),



40 C.F.R. Part 261.3, and hazardous éonstituents, as listed
in 40 C.F.R. Part 261 Appendix VIII, at or from
Respondent's Facility. The Order requires, at a minimum,
the performance by Respondent of a RCRA Facility
Investigation ("RFI"), to determine fully the nature and
extent of any release(s) of hazardous waste and/or
hazardous constituents from the Facility into the
environment and to gather necessary data to support a

Corrective Measures Study, if one is deemed necessary.

2. If, as a result of the RFI, EPA determines that
additional work is necessary, the Respondent shall conduct
a Corrective Measures Study ("CMS") to devélop and evaluate
a corrective measure alternative or alternatives and to

recommend the final corrective measure or measures.

I Respondent shall also conduct interim measures in

accordance with the terms of this Order.

IV. Findings of Fact

. Respondent is a company conducting business in the

Commonwealth of Puerto Rico.

2.‘ Respondent owns and operates Puerto Rico Sun 0il, a

crude oil (petroleum) refinery facility ("the Facility"),



located on Route 103 Km 2.7 canlne NS Ward, two (2)
miles east of the town of Yabucoa, Puerto Rico at the
intersection of Route 3 and Route 901. The Facility is
approximately 252 acres divided into two distinct areas,

the "Refinery area" and the "Tank Farm area".

3. Respondent's Facility is located in a predominantly
industrial and agricultural area. The Facility is located
in a.deep valley which is a floodplain. The area is
surrounded on three sides by mountains with streams at
their bases; the fourth side faces the Caribbean Sea. The
residential population in the vicinity of the Facility is
2,150. Agricultural hillside and sugar fields surround the
Facility to the north, east and west. Santiago and Lajas
Creeké are located 1600 feet to the northeast and the
Guayanes River is located 1.4 miles to ﬁhe northeast. To
the south‘is Road 901, Camino Nuevo and the San Martin
areas (residential areas) and the Caribbean Sea. Lucia
beach, used by local residents, a power transmission line,
a cattle grazing area and a lube o0il blending and packing
plant named the Hemisphere 0il Company are located within
2000 feet to the southeast of the Facility. To the west
are a cattle grazing area and a radio station and 2 miles

west of the Facility is the town of Yabucoa.



4. Respondent began using process and waste management
units (treatment, storage and land disposal ﬁnits) in 1971,
refining crude oil to produce petroleum products.
Respondent processes 85,000 BPD (barrels per day) of virgin
crude oil. Major products include: kerosene, light
distillates, naphtha, jet fuel, diesel fuel, No. 2 fuel
0il, desulfurized gas oil, lube o0il base stocks, residual

fuels, aromatic extracts, slack wax, and sulfur.

5. At the present time, all domestic and industrial
water-supply requirements in the Yabucoa Valley are
satisfied by well water. There are approximately 50 wells
within a four-mile radius of the Facility. The groundwater
obtained from these wells is used predominantly for process
and potable water by the Respondent and the Puerto Rico
Aqueduct and Sewer Authority (PRASA). The town of Yabucoa
uses approximately 0.57 million gallons per day (mgd) which
is supplied by three wells owned by PRASA. Others who use
the groundwater for drinking purposes are Reynolds Tobacco
Company (0.35mgd), Union Carbide (1.3 mgd), Central Roig
and livestock wells (0.70 mgd). 'Groundwatef is the sole
source of drlnklng water for the Facility's personnel.
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6. Groundwater wells, located /in /the northwest side of

the Faeility.supply fresh water to the Facility. Five (5)



production wells, connected to production or drinking water
w A
are located -at the Facility, which uses approximately

3.0 mgd.

Description of the Facility-wide Hydrogeological

Characteristics:

7 Limited information has been collected regarding the
detailed characteristics of the underlying geology and
groundwater hydrology at the Respondent's site.
Information detailing the underlying geologic and
hydrologic characteristics at the site comes from thirteen
(13) groundwater monitoring wells emplécéd in the eastern-
most portion of the Tank Farm area. No other groundwater
wells have been drilled at the facility and, as a result,
little information has been ascertained regarding the flow
characteristics of the groundwater and the geology

underlying the site.
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8. Oover the course of geologic history within the Yabucoa'
Valley, stream deposition may have resulted in the
deposition of a series of lateral lithofacies which overlie
one another which is typical of this type of
alluvial/fluvial fan depoéit. These lithofacies include: a
course grained stream channel deposit, much like "ribbon
sands"; a finer grained natural levee deposit caused by
the seasonal overflow of water from the stream channel;

and clay sized sediments typical of the flood plain
deposits. Over the course of geologic history, a vertical
succession of these lithofacies has probably resulted.
Channel deposits could be overlain by levee deposits which
could be overlain by flood plain deposits. These changes
in lithologies might occur rapidly or gradually and in an
unorganized fashion both in a lateral and vertical

direction.

9. The geological conditions at the Facility may restrict
the flow of groundwater and/or the migration of

contamination.fLittle work has however, been done at the

\

s Site to characterize the geology and the hydrology. As a

result, the geology is not well defined and the precise

effects it has on the flow of groundwater are relatively

unknown.
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10. The only location at the Facility where some data has

been obtained is in the area of the Ballast Water Basin and

. the New Oily Sludge Basin area. Even here the data is

limited and as a result it is not known for certain if only

' one aquifer is being monitored.

Notification and Part A Application £.4

11. By notification dated July 30, 1980, pursuant to /0

Section 3010 of the Act, 42 U.S.C. § 6930, Respondent

informed EPA éhat it conducts storage, treatment and land ??
disposal actayities at the Facility involving "hazardous 3¥
waste" as gﬁgkterm is defined in Seétion 1004 (5) of RCRA, 6,
42 U.S.C. § 6903(5), and in 40 C.F.R. § 261.3. ;?

12. Respondent submitted, to EPA, its Part A Hazardous

Waste Permit Application ("Part A Application") on November

18, 1980. 1In this document, Respondent identified itself
as generating, treating, storing and disposing of the
following characteristic wastes (defined at 40 C.F.R.

§ 261.24) and listed hazardous wastes (defined at 40 C.F.R.
§§ 261.10, 261.30, 261.31, 261.32 and 261.33) at the

Facility:

/ D002- Corrosive waste;

/ Ko48- DAF Float;
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K049- Slop 0il emulsion solids; ) e

/JT K050- Heat Exchanger bundle cleaning sludge; <;ﬁ
*i:" * /K051~ API Separator sludge; |
| v D007- Chromium
13. The 1980 Part A Application indicated that nine (9)
hazardous waste units were present at the Facility. |
Located in the Refinery area and the Tank Farm area the
) ' identified units were:
\ \ W\ 4

> . Land Disposal Units

« PO .
P {Q;Akﬁfft”ﬁh
. Hazardous Waste Storagnggi}digg‘ _~
. New Oily Sludge Basin ("NOSB")
. Ballast Water Basin
R . (2) Cell API Separator
. (3) Cell API Separator
. Dissolved Air Floatation Unit
. Lime Pits

. "0ld" Oily Sludge Basin

14. Upon the timely submission of the Notification and the
Part A Application, Respondent received interim status,
pursuant to Section 3005(e) of the Act, 42 U.S;C.

§ 6925 (e), and 40 U.S.C. §§ 270.1(b) and § 270.70(a).

15. On September 25, 1990 the Toxicity Characteristic

Leachate Procedure ("TCLP") test became effective.




A...’\!*‘

As the result of the new rule, Responaent submitted a
revised Part A Application on September 25, 1990,
including D018 (Benzene) and U154 (Methanol) wastes.

Tbe Respondent therefore includea three surface
impoundments from its wastewater treatment syétem as newly
regulated hazardous waste units owiné to their managing
D018 waste (North and South Aeration Basins and
Eqﬁalization Basin). -These units were included in the
reviéed Part a Applicatioﬁ\even though the TCLP sampling
results were not available at the time. Sampling results
subsequently confirmed tha% the North and South Aeration
Basins were handling D018 (Benzene) waste. EPA has not yet
received sampling results éonfirming‘thé presence of D018

in the Equalization Basin.
16. The Respondent listed Ul54 in its revised Part A
Application because of a one time geheration of out-dated

laboratory commercial chemical products.

N 17. The Respondent also indicated in its revised Part A

\-A“Appllcatlon as D002 and D007, had been tested and the

ﬁmf\, results indicated they were not characteristic wastes.

.>;p JI” Therefore, it deleted these wastes from the revised Part A

10



18. On November 2, 1990, EPA promulgated regulations under

RCRA which became effective May 2, 1991. 55 Fed. Red.

46354-46397. Among other things, these-;egulations added
two wastes to the listing of hazardous waste under

40 C.F.R. § 261.31. These wastes, designated F037 and
F038, are generated in the separation of oil/water/sblids
contained in the petroleum refinery process wastewater and
oily cooling wastewaters. As a result of thesche;d
regﬁlations, Respondent has informed EPA that the three
newly regulated TCLP surface impoundments are also

regulated under the November 2, 1990 regulations.

19. A description of the units contained in the original
Part A Application and their present status is provided

below:
a. Land Disposal Units

Respondent reported that two land disposal areas were
used to dispose of insulation material, such as asbestos
and (spent catalyst waste. One unit is located in the
southeést part of the Tank Farm area (Asbestos Disposal
area) and the other unit is located in the northeast
section of the Refinery area (Spent Catalyst area). The
extent of cléanup of the Asbestos Disposal area is unknéwn.

This unit is a non-regulated unit as it has not been used

11
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since 1980. The Spent Catalyst area stored 300 tons of ft—1
. £ P
spent catalysts and drums of asbestos. The drums yL&,?yak‘
W 09y

containing asbestos and the §g;nt catalyst) were removed in 77’
1980 and the surrounding soil was excavated and disposed of

L. p4rlat a hazardous waste landfill in Texas.
b. Hazardous Waste Storage Building

The container-storage area is a RCRA regulated unit.

It is located in the northeast section of the Refinery area
r2OA _o0) :
——in—the-same ar€a the "0ld" 0ily Sludge Basin. was—loecated,

—— whieh—was closed—inm1978. Presently this unit consists of

, niA . a metal frame building underlain by a concrete slab and
tfj;;f {f’ﬁ , surrounded by 6-inch high curbing. The unit was used ﬁo
-; kavﬁ;f; - store PCB o0il, spent catalyst and non-hazardous crude
'rijzx: = 4 ﬁézlé) It is now used to store plastic bags (for over 90
‘ a/f’; days) containing hazardous waste (K051) prior to shipment
j‘ fffql’ off-site for disposal. This unit will be addréssed by the
LI

EPA Hazardous Waste Facilities Branch.
C. New Oily Sludge Basin (NOSB)

The DAF slop oil float (K048) recovered from the Air
Floatation Unit was previously pumped. to the "01g" Oily
Sludge Basin until the New 0ily Sludge Basin was

constructed in 1978. From 1978 to 1986, the DAF float and

12
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A
1982, EPA conducted an assessment of the groundwater

the Slop 0il Emulsion Solid (K049) from the API Separators,

were pumped to the New 0Oily Sludge Basin.

In November 1981, as required by 40 C.F.R. § 265.90,. f;:’

Respondent installed a groundwater monitoring system around

. the NOSB and Ballast Water Basin to determine if these

at or exceeding these levels is considered unsafe to dri

\/ f‘}, ":., | N
SRS for the following parameterS'!arsenlc, barlum, turbldlty,g

units were releasing hazardous waste constituents to the

groundwater. Quarterly groundwater sampling results for

1982 for the seven wells installed around the Ballast Water
 ALlars 2

Basin and NOSB 1nd1cate&;sngentratlons above the maximum 3

| —— : — O
( contamination levels (MCLs) (water whichhas_ggptaminatioéii}

collform bacterla, gross alpha and gross beta.) In Octobar ¢

—

monitoring system. At that time, the system was found
deficient. EPA and the Puerto Rico Environmental Quality

Board ("EQB") sent Notices of Deficiency in March 1983 and

Jdae/T§’§ statlng that the Respondent should install an

7 acceptable monitoring system.d!f?’““ &JﬁL&Rf A&fﬂ“:fvcefgﬁ 74

4 E
AL jfﬂL‘j dealrt ontl

\v

In April 1985, Respondent implemented a revised
groundwater quality and monitoring well installation
program in response to the EPA and EQB Notices of
Deficiency. The modified groﬁndwater moaitoring system

consisted of-thirteen (13) monitoring wells and one tidal

13



_effect well around the NOSB and Ballast Water Ba51n. U

s B == e - ——
N EERAEt S —— e e

- Groundwater data from this program, dated September 3- 5

5 -
/ ) 1’ % &'}
l (I) 1985, indiCated the presence of methylene chloride in 47rﬁF:
? RN
; Q(c<i -—=§> concentrations above 1ts action level (5 ppb), with a Vf L
] : ; RN -
" Y
\3" ‘ maximum concentration of 27 ppb in we11~BB 2. : ;,‘\fqé
i . e, /. ﬁ W ,
i‘ - - MM\» 1“ ‘.. ‘
" —~ ’L !
ij N/ \ Respondent conducted closure act1v1t1es of the NOSB _;
¥4 ( \ _ | )
HEN \ \ and the surrounding area in two phases_from 1986-87. Phase
L ¥ ,/ \
'_3 ;/ : I was the removal of all hazardous waste from the NOSB and

was conducted dur;gg\July—August 1986. “Phase II was the
testing of the concrete liner and soil underlying the NOSB

V
to determine if subsoil contamination was present and was.

“'\v conducted on~September 25, 1987. The closure plan was r‘”?Q“

approved by both EPA and EQB QE\August 19, 1987.

Except for lead which was detected at 0.19 ppm, the ‘
-573" ) results of groundwater sampling conducted as part of the ‘
approved NOSB closure plan indicated values below detection\yfé
vﬂﬁﬁ“k and beloew action 1é§éis (levels at and above which trigger

the need to determine the scope and extent of

contamination), contained in the proposed Subpart S Rule

A — _1;‘
h£L ﬂﬁ“ R ¢ under § 3004 (u) of RCRA. 55 Fed. Reg. 30874-30882.
oIV A . ~ A \ ’
1" -
Py Ut
| A -
{hxiit Because of the detection of lead above its MCL value,

of 0.05 ppm, the NOSB will be required to obtain a post-

closure permit. Since this unit will be addressed under a

14
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/ post-closure permit, it will not be addressed in this

:,5' Order.
d. Ballast Water Basin

This surface impoundment was identified as a hazardous
waste management unit in the Respondent's 1980 Part A

Permit Application.

On June 18, 1981, Respondent submitted to an outside
laboratory two samples of the waste stored in the Ballast
Y D Water Basin. Results of the laboratory analysis showed no
\ fﬁ / hazardous characteristic and no EP Toxic constituents above
those levels which would classify the waste as hazardous

waste (40 C.F.R. § 261.24).
yo [
. e
On July 1, 1982, Respondent submitted a letter and the
laboratory data to EQB. On August 4, 1989, EQB concluded

that the Ballast Water Basin was never a regulated

hazardous waste unit. Despite the fact that the unit was

Y P not considered regulated, Respondent disposed of the waste
307 44 in the unit and the unit liner as hazardous waste. EPA el s
4 _an o4 _L”,“ g U . T L
v 4”’Q U0 cpnsiders this unit a Solid Waste Management Unit ("SWMU").
O LA U ‘
QAN L8y Y
A s As described in the section on the NOSB, Respondent
..a“‘f —
E’)“I\E\‘ﬁka’ _ I’

S ol | installed a groundwater monitoring system around the NOSB

15



and Ballast Water Basin in November 1981. Data generated
from the groundwater monitoring conducted in 1982 and 1985

is discussed above in the section on the NOSB.

In 1991, a sampling team from the EPA Surveillance s

Monitoring Branch took samples from the wells surrounding "

]
n

this area. The sample results indicated the presence of /" |
‘ . 4 U
Lead, Cadmium, 'Chromium, Arsenic and Barium, all above :

actién levels.
e. Two (2) Cell and Three (3) Cell API Separators

The 3 Cell API Separaﬁor receives stormwater from the
Refinery area. The 2 Cell API Separator receives
waste&ater that contains sludge and oil from the Refinery
and the Tank Farm areas. Both units recover oil from
secondary material and direct it back to the Refinery area,
as such, these units are currently not considered regulated
units. The solids accumulated in the separators, when the ,

separators are cleaned are classified as K051 and are o

handled and disposed of as hazardous waste. L s
f. Dissolved Air Floatation Unit

This unit is a concrete basin adjacent to the

equalization basin. It is part of the oil recovery system

——

16



receiving wastewater from the 2 Cell API Separator. EPA (
, A A~
inspectors and EPA contractors have observed and ' ‘;‘}
¥
photographed this unit discharging oily waste onto the lw/kf{f‘
) ] I:i»f:

8 % L L ;
surrounding soil. N L 2, v

g. Lime Pits

These earthen pits receive hot lime blowdown from the
lime softener process unit. The date these pits began
operation is unknown, however the Respondent indicated in
its revised Part A Application that the units are not
regulated units, because they never received listed
hazardous waste. Respondent ba;éd its assessment on tests
conducted iﬁ 1981 for hazardous waste characteristics and
EP toxicity. These tests showed no hazardous waste
constituents and no EP toxicity levels above the levels
which would classify the waste as hazardous waste. This
is expected given the nature of the wastes that are
discharged to these pits. EPA considers these uqits to be

.t ) :ﬂ
SWMUs ' ¢ ¥ P
. fs ’ v e
t ‘
(’ut’)ﬂ /‘f./ir‘ s
- s 2 A P ot Lo '

| P
h. %0ld" 0Oily Sludge Basin i

The "01d" Oily Sludge Basin received DAF float (K048)
recovered from the Air Floatation unit. It was taken out

of service in 1978. There is no information on how the

17



wastes generated from this unit were disposed of before and

after the unit was closed. Presently the Hazardous Waste

.i:storage Building is located on top of where the "0ld" 0Oily

Sludge Basin used to be located.

Unit Not Included in Part A Application

20. On August 25, 1985, EPA conducted an inspection in
which it determined that the Respondenﬁ was illegally
operating an 0il Impoundment Basin ("OIB") for the storage
of K048. On April 8, 1986, EPA issued a Complaint for the
illegal operation of this surface impoundment because the
unit was not included in any of the Paft'A Aﬁplications.
Additionally, after the Complaint was filed, it was
discovered thét the basin had been removed from service and
the hazardous waste removed without submitting a closure
plan. A Consent Agreement/Consent Order was entered into.
on October 13, 1989, requiring the submission of a closure
plan for this unit which included a sampling plan to

determine if the unit had been clean.closed.

21. On July 23, 1990, Respondent submitted the data
collected from its sampling of the soil and shallow
groundwater beneath the OIB. Respondent indicated in its
submission of the sampling results that it rained the day

before the sampling and that after drilling through the

18



gunite liner of the OIB it found approximately four (4)
inches of weathered diorite which was saturated with oil
and water. Respondent proceeded to discard this oily water
prior to sampling. Copper (.l4ppm) and Zinc (.054 ppm)
were detected in concentrations below MCLs in the shallow
groundwater sample. Chemical analysis of the soil samples
indicated the presence of the following priority pollutant
volatile organic chemicals (VOCs): methylene chloride |
(23 ppb), 1,2 dichloroethane (14 ppb), and 1,2
dichloropropane (79 ppb) (antiknock agents found in
gasoline product) and acetone (91 ppb) at depths of 5 feet
below the underlying clay liner of the OIB. 1In addition,
soil samples indicated the presence of the following
priority pollutant semi-volatile organic chemicals (SVOCs):
phenanthrene (1500 ppb) and bis(2-ethylhexyl) phthalate

(870 ppb) at depths from 2.5 to 3.5 feet.

22. The resulté of the soil samples also indicated the
presence of arsenic, barium, beryllium, cadmium, chromium,
copper, lead, nickel and zinc. The highest concentrations
found were of chromium (11.5 ppm), lead (14.1 ppm), nickel
Hf f15.6 ppm) , and barium (218 ppm). These levels are all

1 %)

—~>below EPA action levels for soil.

23. EPA believes that the low concentration of VOCs and

SVOCs constituents found in the grab sample collected in

19



the groundwater could have been caused by a dilution factor

A j: created by the rain prior to the sanpling because the

\X L Fadlllty is located in a floodplaln,area.? , ,{

F ,.r;‘«- . N A Y 'J‘ | Ak AA ,P wil / . ‘ O / A -M\ ,“, 111 AN
V¥ b Y Ny o ‘ i,-f emul oL Y7C
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Releases of Fuel at the Tank Farm area

24.‘ In February 1987, a fuel spill occurred in the area
surrounding the Barge Dock Sump (BDS), a SWMU, lpcéted in
the Tank Farm area. During a trench excavation around the
buried fuel pipes, fuel was detected floating on the water
table near the northeast corner of ﬁhe BDS. Eleven (11)
P2ty soil borings were drilled to determine the horizontal
‘};“v}7 extent of fuel floating on the water table. These borings
indicated that fuel was present in the soil, down to the
water table, immediately west of the sump (Boring B-7) and
in the area east of the sump (Borings B-8, B-3, B-4, and B-

2).

25. Based on the results of the borings, nine (9)

«+* 4. monitoring wells ("MWs") were installed by Respondent to

/ a detect the impact of the spill on the water table. Three
MWs showeg measurabie thicknesses.of fuel floating on the
water tabié.

\,Jffklﬂl o
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o S;)‘!A/4m~3§>hazardous waste constituents. Although only trace amounts

26. Based on available data, sighificant accumulation of |
fuel in the soil was iimited to the area immediately to the |
west of the Barge D@ick Sump, and in a small area around
MW-8. The amount of fuel released to the groundwater was
estimated at /375 gallons in an area ofi§,000 square feet."' '
R | Rl fee
rerged o4

27. Three;trenches were excavated and designated as eéét,
west and beach trenches. Fuel recovered from the~treqphes
was bailed out to a tank truck for storage in thefgns.z The
recovery of the spilled fuel, which was removed ffom-the Ly,
soil down to the water table by recovery wells, was E!!;@,
terminated after the fuel in the recovery wells, trenches ~ F
and observation wells was reduced to trace amountsrﬁiﬁﬂa;i
= X— - ’}a',(v, g

However, Respondent did not sample the grounaaafer for K.t

w“—’z

S 7

of fuel were left, the groundwater could have been
contaminated with hazardous constituents at or above levels
of concern. Because this unit is close to the ocean
shoreline, there is concern over the potential impacts the

release may have had and may still have on marine life.

28. In addition, because the pipe release described in
paragraphs 25-28 above went undetected by any detection

system, this occurrence raises the question of whether

7] other pipeline discharges have occurred that could be a

threat to the environment.
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RCRA Facility Assessment

29. EPA hired the services of a contractor to conduct a

RCRA Facility Assessment ("RFA“).at Respondent's Facility
to further assess if releases of hazardous waste/hazardous
constituents had occurred at the Facility. A Preliminary

Review ("PR") and a Visual Site Inspection ("VSI") was

pefformed on November 15 and 16, 1988. \;”

30. The PR and VSI identified 46 Solid Waste Management
Units ("SWMUs") and 4 Areas of Concern ("AOCs"). Two of

: \
the SWMUs identified are regulated units (New 0Oily Sludge

2 :
Basin and the New Hazardous Waste Storage Building) and

U C

three of theiéﬁﬁUézidentified are newly fegulated units
under the new Toxicity Characteristic regulatibn of 1990
ana the new listing regulations effective May 1991 (North
and South Aeration Basins and Equaliiation Basin). These

five regulated units have been discussed previously and

will not be further discussed here.

31. The following is a list of the 41 remaining SWMUs and
four (4) Areas of Concern identified in the RFA. Twenty-
seven (27) of the units are in the Refinery area and
fourteen (14) of the units are in the Tank Farm area. The

four (4) Areas of Concern are all in the Tank Farm area.
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The units which have been previously discussed, are marked

with an asterisk.
Refinery Area:

1. Flood Control Sufge Pond
2.* Lime Pits

3. Final Retention Basin
4.% »0l1d" 0Oily Sludge Basin
5. Process Sewer system

6. Slop 0il Tank 103

7.*% Dissolved Air Floatation Unit

8. Sand Drying Beds

9. Dewatéring Chamber

10. Mixing Box at the Hazardous Waste Storage

Building

11. Waéte Disposal Area Behind Hazardous Waste Storage
Building

12. Sump in Tug Boat Dock Area

13. Sulfur Pit

14. Slop oil‘Tanks WS

15. Slop 0il Tanks W6

16. Sludge Digestor

17. Clarifier

18. Float bil Basin

19, Asbestos étorage Boxes
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20. Box Van for Asbestos Storage Boxes

21, Non-Hazardous Waste Mixing Box

22, DAVCO Unit
23. Heat Exchange Bundle Cleaning Area
24. Non-Hazardous Waste Disposal Area

25.% Spent Catalyst Area
26.% 2 Cell API Separator

27.% 3 Cell API Separator
Tank Farm area

i West API Separator
2. East API Separator

3.+ Tank Farm Fire Water Basin

4. outfall Basin

5. Watery Oil Separator
6. East Aisle Ditch

7. West Aisle Ditch

8.% Barge Dock Sump

9. Perimeter Ditch

10. Main Dock Sump

11.* Ballast Water Basin
12. Ballast Water Tank Wl
13. Ballast Water Tank W2

14. Asbestos Disposal Area
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Areas of Concern

1. AOC #1 Crude Tanks 003-01

2. AOC #2

Crude Tanks 003-05

3. AOC #3 Pitch Tank transfer lines

4. AOC #4 Fuel Spill near Barge Dock Sump

Soil Sampling from RFA

32. As part of the RFA, a sampling visit was conducted by
EPA's contractor on March 16, 1989, and a report presenting
findings of the RFA was submitted to EPA on March 30, 1989.
Soil samples were collected from eleven (11) SWMUs and two
AOCs: Refinery area: ‘Dissolved Air Floatation Unit, Sand
Drying Bed,/Dewatering Chamber,fﬁixing Box at the Hazardoﬁs

Waste Storage Building; Tank Farm area: “Main Dock Sump,

7y AEES

/Earge Dock Sump, ‘Ballast Water Tank. W-1, “Ballast _Water -
Tank W-2, Watery 0Oil Separator,'Ballast Basin, East Aisle
Ditch; AOCs: /AOC #2 Crude Tank 003-01 and AOC #3 Pitch
Tank transfer lines. Samples indicated the presence of a
number of metals as follows: Antimony (250 ppm) at the
Sand Drying Bed and Dewatering Chamber; Arsenic
(concentrations between 1.3-10.4 ppm) at all SWMUs and AOCs

sampled; Barium (concentrations between 71-310 ppm) at all

SWMUs and AOCs sampled; Chromium (concentrations between
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45-102 ppm) at four of the sampling locations (Sand Drying
Bed, Dewatering Chamber, Mixing Box of Hazardous Waste, and
one location beside the Hazardous Waste Storage Building);
Mercury (8.6 ppm) at the Sand Drying Bed; Nickel
(concentrations between 110-683 ppm) at five of the
sampling locations (Sand Drying Bed, Dewatering Chamber,
Mixing Box of Hazardous Waste and two locations beside the
Hazardous Waste Storage Building). In addition, Vanadium
.was found at concentrations between 358-1330 ppm at four of
1 the sampling locations (Sand Drying Bed, Dewatering Chamber
X?‘f%k 44U  _ and two locations beside the Hazardous Waste Storage o
| | Building). Unknown semi-volatile hydrocarbons ranglng 1nr&
5x concentrations from 12-100 ppm were found in the areas near

the Water 0il Separator, Main Dock Sump, Barge Dock Sump,

Dewatering Chamber, Ballast Water Tanks, and AOC #3.

'33. Except for Vanadium, all metals were found at

. concentrations below action levels, but the concentrations

P

"of these metals still indicate that releases have occurred.

A
7 S o R — -
e
" x

. EPA has no official soil action levels for Vanadlum and ‘“\\

/
/

“semi-volatiles. ‘Tﬁe New Jersey Department of Environmental
Protection and Energy (NJDEPE), however, has soil action

levels for these constituents, which are as follows:

ey 4 ﬁéju%;ﬁ

T /[ h /e L A" N R
A T N2 EP -2 acany S N /S ———Y, X
L STEARTTN) S XA T
oo A ~_/ o S

26



>

Constituents NJDEP Sqil

Action Levels

Vanadium : ' 100 ppm
Semi-volatiles (SVOCs) 10 ppm
{
o [\
Groundwater Monitoring Data , \\\N~\ )
C'; tf o

34. As indicated previously, groundwater data collecteﬁ by
the Respondent in 1982 showed concentrations of;arsenici nd
barium above primary drinking water standards): and *=~

o

groundwater data collected by Respondent in 1985 showed

=) concentrations of methylene chloride up to 0.027..ppm, which |

exceeds the maximum contamination levels‘(MCLs) of 0.005

ppm.

35. On or about March 19, 1991, a sampling team from EPA's
Surveillance and Monitoring Branch, Edison NJ (ESD-SMB)
visited the site and sampled a total of tenl(lO) monitoring
wells, SB-5, SB-4, SB-6, SB-1, SB-7, BB-4, BB-5, BB-3,BB-1
and P-1 around the Ballast Water Basin and NOSB. (It
should be noted that wells designated as "SB" are
associated with the NOSB while the wells desighated as "BB"
are associated with the Ballést Water Basin.) The EPA team
also sampled one production well (PW-2) in the northeast
side of the Refinery area and one production test well

outside the premises of Respondent's Facility to the
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northeast side of the Refinery afea. ‘All samples taken
were analyzed for TCLP constituents (metals and organics).
Soil from the Sand Drying Bed and the Water Retention Basin
in the Refinery areé were also sémpled. It should be noted
that three of the thirteen (13) wells surrounaing the
Ballast Water Basin and NOSB were unable to be sampled

because of bent casings (wells SB-2, SB-3 and BB-2).

36. The groundwater analyses from the samples taken
indicated concentrations above MCLs of the following
hazardous constituents:

{ f B s A ey
A ) A o ~la T2 {4 A 1 P 1. A4 red . Mr\m L 73 f.8
{ ~d ! 1 A o ¥ Wk ( |
T " ¢ v 5 - -

Constituents MCL (parts per Maximum Constituents

ez po= 1. = fP°
billion) in Groundwater‘jkigjzi;j:f5;1'
Lead | 50 ppb 216 ppb 137pF” (07’}
Cadmium 10 ppb 77 ppb
Chromium (+6) 50 ppb 90 ppb 57 pr®
Arsenic 50 ppb 1000 ppb @0 7
Barium 1000 ppb 1560 ppb /010 =72 g;g :

SIS
- =

Health Effects

Information on Hazardous Constituents Found in Groundwater

37. Health effects for the hazardous waste constituents
that have been found above action levels in the sampling at

the facility are presented below:
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Chromium Hexavalent chromium compounds can cause irritant
and allergic contact dermatitis, skin ulcers and
§ Lr nasal irritations varying from rhinitis to -~
AJL;AJF* :psrforation of the nasal septum. Hexavalent
/h?fi>'"é>_ %;ff?jéhromium compounds have been said to cause kidney
' 5%: y 5f"i£éwf0§éﬁage in workers where absorption through
/k%x@& 1; =i ti;ﬂ*/ dgpaged skin has occurred. EPA's RCRA Facility

A A
s
Y, v

L A L™ Investigation Guidance-EPA Document 530/SW-87-001
A AN

and the Subpart S rule proposed under § 3004 (u)

1tk p I of RCRA indicate that the health based level for

g = L ok L

=

- . & TOIRY ., N
55 human consumption of /€hromium in drinking water

4

o + Oiﬂgh fmfﬁw\,is 50 (ppb). A maximum concentration of 90 ppb

was detected in well(éB—é;ﬁ

Lead Exposure to lead can have deleterious effects on
the kidneys, central nervous system,
gastrointestinal (GI) track and blood. EPA's
RCRA Facility Investigation ,zf}

‘Guidance EPA document 536/8W—87—001 and the
% 1ol Subpart S rule proposed under § 3004 (u) of RCRA
4“_j}>e' } indicate thaF the health based level for human
loo-4A consumption of lead in the groundwater is 50 ppb.
A maximum concentration of 216 ppb was detected

in well(BB-4.
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Barium Exposure to barium can affect the upper
respiratory track creatlng muscular spasms, and
. can cause hypoglycemia. It candéféeet the
central nervous system and the heart by creating
 the condition extra systole. EPA's RCRA Facility
Investigation Guidance-EPA document 530/SW-87-001
and the Subpart S rule proposed under § 3004 (u)
of RCRA indicate that the health based level for

human consumptlon of barium in drinking water is

1000 ppb. A maximum concentration of 1560 ppb

was detected in welhiggézi\}

Arsenic Exposure to arsenic can creafeAulceration in
the nasal septum, skin cancer, peri neur, and
gastrointestinal disturbance. EPA's RCRA
Facility Investigation Guidance-EPA document
530/SW-87-001 and the Subpart S rule  proposed
under § 3004 (u) of RCRA indicate that the

health based level for human consumption in

4 drinking water of arsenic is 50 ppb. A maximum
A
‘ })l‘ 2 “?"h\d - 4 :v' ) 1
N 7K“}(, L 1Y X ,fvconcentratlon of 1,000 ppb was detected in
) 1wk f"f-t‘ /K — '
WA TN,V NPty )T
| Vimy N e Iy ‘wells( B—5 an BB-l.,
5 4\ I - 4 A - dk '

t Up, I\ EEEEE— S
\ “\;ﬁ{-‘ V .

v ( : \\Methylene Exposure to methylene chloride can cause

_“/
9‘4 Chloride tingling and numbness of limbs, and can affect

y [ ~

N

v
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“the respiratory system. EPA's RCRAVFaéilityklnvéé££gation
Guidance-EPA document 530/SW-87-001 and the Subpart S'rﬁigi
proposed under § 3004 (u) of RCRA indicate that the health
based level for human consumption of methylene chloride is
5 ppb per day. in 1985, a maximum concentration of 27 ppb
was detected in well BB-2.

\ e ———————— ——— et e e

Information on Hazardous Constituents Found in the Soil

Vanadium Exposure to vanadium dust can cause bronchitis

and can affect the respiratory system; The Soil

Action levels establisﬁégiﬁy NJDEPE ESf”ﬁuman
exposure to vanadium in the soil is 100 ppm. A
maximum concentration of 1330 ppm was detected in
the soil behind the miking box of the Hazardous
Waste Storage Building and the Dewatering |

Chamber. 1

EXposure Qathwazs R

38. Hazardous waste and/or constituents may migrate from
units at the Facility into the environment via the

following pathways:
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a) Groundwater

Based on the analyées«ef—data‘cbtained—inom
groundwater monitoring wells located at Respondent's
5‘?:3 /. Facility, some metals and VOC's have been released in the

!\ uppermost aquifer and were found in concentrations above

. aré
Q\\ S action levels. The metals and the wells in which they wezxe
%
Q

sé\s‘\‘
XN

> identified are: Barium, Chromium, Cadmium and Lead in well
Eewn ~ BB-4; Arsenic in wells BB-1 and SB-5; Barium

in well SB-4;

Sar® N - | . : o
“lu 1-#_} -and Vanadium in well BB-4. ) In addition, Methylene Chloride
Qc}jf\} _‘“/é; was found in well BB-2 during a 1985 groundwater sampling.

' ﬁ: ///y All the above wells are located in the Tank Farm area
dﬁ{*f{7 ? around the Ballast Water Basin and fhe NOSB. Private off-
g1l site wells, as well as the PRASA wells which supply the

ﬁ\{!E‘ ' town of Yabucoa its potable water source, are potential

receptors of this contaminated groundwater.

b) Soil:

Soil containing hazardous waste and/or hazardous
‘constituents is present throughout the Refinery and Tank
Farm areas. Analysis of soil samples collected at eleven
! ,units in both the Tank Farm area and the Refinery indicated
rg”,’slthe presence of high peaks of-é%%%ﬁﬁﬁ"éémi-volatile

=

hydrocarbons ranging from 12,000 to 100,000 ppb, well above
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the NJDEPE total semi-volatile hydrocarbon action level -of
10,000 ppb. Given that the location of the water table is

less that 10 feet below the ground in a floodplain valley,

—/ there may be a potential for migration of these

constituents to the groundwater which is used as a drinking

water source for the area.

c) Air

A Data and wind rose maps providéd by Respondent in its
October 15, 1990 Part B Application showed that the wind

-~

. blows in a northeast direction toward the Caribbean ;Ea and
the recreational area of Lucia ;%ach, with maximum speeds
of 30 miles per ﬁour (mph), or to the northeast direction
toward the town of Yabucoa with maximum speeds of 20 mph.
The winds may blow near surface contaminant soils. Soil
and groundwater contamination needs to be investigated

further in order to adequately determine the likelihood of

exposure via air migration.

d) Surface Waters and Sediments:

N
—

Respondent's facility is sﬁ?&oundéd on the north and
U
east side by two surface water bodies. From the north runs
Ssantiago Creek, which after being joined by Lajas Creek,

/ flows between the Tank Farm area and the Refinery area and
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finally discharges into the Caripbeaniiea. The sea is used
as a recreational area at Lucia geach and fishing is a
characteristic activity found in most of the coastal zones
around the Island of Puerto Rico. The proximity of these
surface water bodies to Respondent's facility and the fact
that the facility is located in a flbodplain area of the
Yabucoa Valley increase the possibility that the migration
of.cqntaminants from the facility may affect these water
bodies. The fact that the groundwater table is so close to
the surface and may discharge to these surface water bodies
and finally to the Caribbean sea, increases the potential
of migration of groundwater contaminants to these off-site
water bodies. 1In addition, the closeness of Lucia beach
and the fishing activities increases the potential threat
to human health and the environment.. Soil and groundwater
contamination needs to be investigated further in order to

determine the likelihood of exposure via surface waters and

sediments.
V. Determinations and Conclusions of Law

A. EPA Determinations

1. EPA has determined that from 1980 to present Respondent

has conducted the following activities:
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a. Submitted a Part A Application listing nine (9)

units and six (6) hazardous wastes.

b. Conducted groundwater monitoring around two (2) of
the units included in the original Part A
g ) .épblication (New 0ily Sludge Basin and Ballast

Water Basin) to determine if these units were

releasing hazardous waste and/or hazardous §5\\\_y

At

constituents. L , A4 py?

c. Conducted closure activities at three surface

impoundments, the Ballast Basin, the New Oily
F’D;’\J" 0' \ i;‘_,'t_ ,:,g .
Sludge Basin and the 0ily Impoundment Basin. (This

last basin was never reported in the original )
] Jy - " y » 7 AL

*{M{:’AJ ijvij AA (:i”l' V/ 4 «';\ ‘1 o :‘j
' d f 7

s . "“;\_w |
Part A Application.) W™ = gt .
“{ O WO A N QUL bAT
aq LS W

4

.

Conducted groundwater monitoring around the New
0ily Sludge Basin as part of an approved closure

plan to determine if this unit was clean closed.

Revised its Part A Application identifying four (4)
regulated units, the Hazardous Waste Storage

Building included in the original Part A

Application and three (3) units regulated under the
new TC rule ( but not for the other eight (8) units

listed in the original Part A application
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owing to Respondent's determination that these-
units were not regulated). 1In addition, in this
revised Part A application, Respondent deleted two
(2) of the hazardous wastes included in the
original Part A application and added two other

hazardous wastes.

f. Submitted a revised Part B Permit Application for
its Hazardous Waste Storage Building. (The Part B
Permit Application for the new units regulated.
under the TC rule was not due until September 25,

1991.)

g. Conducted a clean-up with respect to the
underground pipeline spill of fuel o0il around the
Barge Dock Sump unit and monitored the oil

thickness in the water table in the area.

2. EPA has determined that there have been releases of
hazardous waste and hazardous constituents in to the
environment from some of the Solid Waste Management Units
(SWMUs) 1located in the Tank Farm area and Refinery area.
This determination ié based on the soil and groundwater

# data gathered by the Respondent's contractor Geraghty and

Miller, EPA's RCRA Facility Assessment eentractor and EPA's




Edison,

NJ Environmental Support Division-Surveillance and

Monitoring Branch (ESD-SMB).

3’»’9

4 »

Eekihdlcates releases from the follow1ng unlts at the

A

EPA has determlned that 5011 sampllng ava&lable to—EPA

‘ 2*.?‘

hAS

facility:

* %

Refinery Area:

1.***Dewatering Chamber
2.%** Mixing Box of Hazardous Waste Storage
Building

3.%% sand Drying Bed

Tank Farm area

1.* Barge Dock Sump@

2.* Main Dock Sump@

3.% Ballast Water Tank TKO005 W1
4.%* Ballast Water Tank TK005 W2
5.%* Watery O0il Separator

6.* Area of Concern #3 Ditch Tank Transfer line

The soil around these units has shown high levels
of semi-volatiles .
The soil around these units has shown high levels

of vanadium .
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***The soil around this unit has shown high levels of

vanadium and semi-volatiles.

4. EPA has determined that the well network located in the

20D Tank Farm area is not sufficient to determine which sWwMUs <)
;”1“ y,h\ﬁ“z at the Facility are contributing to the releases identified
) ‘L. ) X !t E< ‘ ) )
Ppuﬁlb[ .1, 7 7in the groundwater. In the absence of more definitive unit
WL M2 D) . .
ﬂ@ﬁ% A g specific data, it is necessary for the Respondent to obtain
[ . \‘ g lﬂ -‘_,‘ '& ‘L . X . .
fj_‘ ”(» ! information to determine the nature and extent of any
! ) s ’ "“,4 2 ’
'gﬁ_fﬁﬁxf\kx1 " possible releases from the following units:
YN\ ¥ R “ |
] ...’. Lt ) AN L
(U‘V"} ’.)-/\'i)~ N j«k oo y ﬂj
As N ¥ 4 1 Vi alandid i
\WW ; A a. Refinery Area
LY l . N\
Yo" o, eVt 1. West API Separator
- pl N
v, 2. East API Separator
\\gxfﬁ 'aS ' 3. outfall Basin
DL /5 () Kt
&4 LA T 4. West Aisle Ditch
MU A QIO Y- ; 5. Perimeter Ditch
) ‘\";LJ’ ~<. Pl
A/ [\' 4/ A i ‘é
v ) o) M L6, moc #1
M) 1) ~ T l\(’w )
SR 4 7. noc #4
:“Ny ) ‘  .11' LY 1 m P" 4‘; : ¥ { . . .
{ﬁ%t" c RY P . e ,&W@a? 8. Dissolved Air Floatation Unit
v v,:) LA F'A “, A ':_’ Jf“ W 4 2 i '
\@&UJ Y ‘ WY { |.p1.79. Flood Control Surge Pond -
aal A !
WA U™ NNNY
}%~ﬂ ; VM 9 10. Spent Catalyst Area
S0 o
NV A e
VA - p
kﬁj/ (Mo MOV b. Tank Farm Area
C"‘y\,‘ ’ N 4 A A
- r )] /‘\ ‘_,«/L "L -
‘*“;j -

1. Final Retention Basin
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10.

11.

12.

13.

14.

15.

014 0ily Sludge Pond

Process Sewer System

Waste Disposal Area Beside Hazardous Waste
Storage Building

Float 0il Basin

Sump in Tug Boat Area

Non Hazardous Waste Disposal Area

Slop 0il tank #103

Slop 0il Tank W5

Slop 0il Tank Wé

2 Cell API Separator

3 Cell API Sseparator

Heat Exchaﬂge Bundle Cleaning Area

Ballast Water Basin

AOC # 2

5. EPA has determined that groundwater contamination may

have occurred from the fuel spill that occurred in February

1987 in the area surrounding the Barge Dock Sump. As a

result, there is a need to identify possible releases of

hazardous constituents into the groundwater from the fuel

spill that occurred from the underground sewer systemn.

- /J\J

| - i a 7
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6. Certain units do not need to be subject to further
investigation, monitoring and remediation under this Order
because they have not received h;zardous waste or hazardous
constituents, have no evidence of releases, or will be
addressed under the Part B Permit or Post Closure Permit.

These units are:

A.-Units With No Evidence of Releases (all in the Refinery
Area except for the Tank Farm Fire Water Basin and Second
Asbestos Disposal Area):
1. Lime Pits
2. Sulfur Pit
3. Sludge Digestor
4. Clarifier
5. Asbestos Storage Boxes
6. Box Van for Asbestos Storage Boxes
rf:> 7. Asbestos Disposal Area |
| 8. DAVCO Unit
9. Non Hazardous Waste Mixing Box
Second Asbestos Disposal Area
Tank Farm Fire Water Basin
-
B. Units to be addressed in the Part B Permit:
N Haz#fdous Waste Storage Building
2. Equalization Basin

3. North Aeration Basin
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4. Bouth Aeration Basin

C. Unit Covered to be addressed under Post-Closure Permit:

1. New Oily Sludge Basin
B. Conclusions of Law

Based on the Findings of Fact set forth above, and the
administrative record, the Director of the Division of Air
and Waste Management, EPA Region II, has determined as a

matter of Law, that:

1. Respondent is a "person" as defined by Section 1004 (15)

of the Act, 42 U.S.C. § 6905(15).

2. Respondent owns and operates a "facility" in Yabucoa,
Puerto Rico that generates, treéts, stores and disposes of

"hazardous waste".

i Respondent's.facility has been authorized to operate

under 40 U.S.C. § 6925(e).
4. There is or has been a release of hazardous wastes

and/or hazardous constituents into the environment from the

Respondent's facility; and
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5. The actions required to be taken pursuant to this
Order are deemed to be necessary to protect human health

and/or the environment.

VI. Order: Work To Be Performed

Pursuant to Section 3008 (h) of the Act, 42 U.S.C.
§ 6928(h), the Director of the Air and Waste Management
Division, EPA, Region‘II, hereby issues the following Order
to the Respondent. All work undertaken pursuant to this
order shall be performed in a manner consistent with the
plans, reports, and schedules approved by EPA. The
Respondent shall perforﬁ the following, in the manner and

by the dates specified below:

1. RCRA Facility Investigation ("RFI")

a) Respondent shall undertake and complete the RCRA
Facility Investigation program ("RFI"), set forth
in Attachment I, in accordance with the terms,
procedures and schedules approved by EPA. This RFI
program shall be implgmented in accordance with the
Act, its implementing regulations and relevant EPA
guidance documents. The RFI program in Attachment

I is hereby incorporated by reference as if fully
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b)

e
aX '«&‘{‘L[

set forth in this Order. The focus of the RFI
program shall, however, be consistent with the EPA
determinations in this Order unless EPA indicates

otherwise.

2 it -
X P

The Respondent shall submitwéh?ﬁ?i Workplan for EPA
approval within sixty (60) days fOllOWﬁ the
issuance of this Order. Follow1ng receipt of EPA
approval of the RFI Workplan, Respondent shall
implement the RFI Workplan according to the
schedule approved by EPA. Respondent shall submit
the RFI Report to EPA in accordance with an

approved schedule to be included in the RFI
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Report.

2’ Schedule

a)

The Respondent shall submit quarterly progress
reports to EPA until termination of this Order.
The quarterly reports will be due to EPA within

forty five (45) days following the end of a
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quarter. For the purposes of this Order, quarterly

reporting periods are defined as follows:

- October 1 to December 31 - First (1st) Quarter
January 1 to March 31 - Second (2nd) Quarter

) April 1 to June 30 - Third (3rd) Quarter

_ July 1 to September 30 - Fourth (4th) Quarter
Unless otherwise agreed to by the EPA Pfoject
Coordinator, the quarterly reports must include, at
a minimum, the information listed in Task VII B of
Attachment I or Task XI A of Attachment II, as

appropriate, and the following information:

1) A summary of all activities performed pursuant

to this Order during the previous quarter.

2) A summary of all analytical results that have

become available during the previous quarter.

3) Supporting QA/QC documentation, in accordance
with the approved "Quality Assurance Project
Plan", for quarterly analytical results.

| 7
20 All information recorded in the well records

duriﬁg the previous quarter.
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:inﬁicate flow rate and direction.

Quarterly groundwater elevation data, expressed
in both tabulated form and as potentiometric
surface contour maps. These maps must include

a delineation of the zone of capture, and

An evaluation of contaminant migration. This
must include maps for all significant
Contaminants (to be specified in the approved
workplan(s) formulated pursuant to this Order
and its Attachments) showing concentrations for

each of the program monitoring wells.

Well maintenance activities, planned or

performed.

A summary qffgyané for installation of
additional wells. Existing approved workplans

may be referenced.

Pumping well rates and volumes, if applicable.
Contaminant recovery levels, if applicable.

Treatment efficiency data, if applicable.
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\//12) A description and discussion of any problems
encountered during the previous quarter and the

course(s) of action taken to overcome these

problems.

\] 13) A summary of the activities planned for the

following quarter.

14) An evaluation of the progress of the activities
\) being undertaken pursuant to this Order based
on information provided in 1 to 13 of this

paragraph.

b) If the Respondent determines that all
investigations required under this Order cannot be
completed within the specified period, a request'-
for an extension beriod, not to exceed one hundred
and eighty (180) days, must .be submitted, in
writing, to EPA for approval. This request shall
be submitted no later than ninety (90) days prior
to the originally scheduled completion date and
must be accompanied by a Project Progress Summary
Report which describes all of the investigative
work completed to date, describes the work which
still must be accomplished, details the factors

which have prevented adherence to the specified
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schedules, and justifies the duration of the
specific extension period requested. EPA will
notify the Respondent whether the request has been
completely or partially approved, disapproved, or

requires modification.

C) Within sixty (60) days following the completion of
all investigations required for the RCRA Facility
Investigation under this Order, the Respondent
shall submit, for EPA review, a Draft RCRA Facility
Investigation Report as described in Task VII of

Attachment I to this Order.

d) EPA will notify the Respondent whether the Draft
RCRA Facility Investigation Report has been
completely or partially approved, disapproved, or
modified. Upon EPA disapproval or request for
modification, the Respondent shall prepare a RCRA
Facility Investigation Final Report. The Final RFI
report shall be submitted to EPA no later than
-sixty (60) days following receipt of EPA's
disapproval or request for modification of the
Draft RFI Report. If the Draft RCRA Facility
Investigatian Report is approved by EPA, the Draft
4}4 Report will serve as the Final Report required by
e

) . 'q“f, this Order.
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3. Corrective Measures Study ("CMS")

a) EPA will review the Final RFI report(s) and notify
the Respondent of the need for further
investigative actions and/or the need for
corrective measures. EPA will establish a échedule
‘for submission of the reports identified in XI B
and XI C of Attachment II and for the performance
of the other tasks in Attachment II which is

incorporated herein by reference.

b) Upon determination that corrective measures are
needed, the Respondent shall submit to EPA, a
Corrective Measures Study in accordance with the
specifications contained in the Scope of Work
included as Attachment II to this Order aﬁd in
accordance with schedules established by EPA. The
Corrective Measures Study must include an
evaluation and recommendation of corrective action
alternatives using technical, human health and
environmental criteria, and media protection

standards set by EPA.
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4. Scopes of Work

a)

_b)

d)

The RCRA Facility Investigation and Corrective
Measures Study shall, at a minimum, aadress the
requirements of the Scopes of Work included as
Attachments I and II to this Order.

The Respondent shall provide written justification
for any omissions or deviations from the minimum
requirements of Attachments I and II. Any
omissions or deviations are subject to EPA's

approval as set forth in Section XI of this Order.

The Respondent may combine units that are adjacent
to each other, manage similar wéstes, or share the
same critical remedial action issue (e.g., ground

water contaminated with the same constituents) into

groups for the purposes of the investigation.

The Respondent may conduct the RFI and/or the CMS
in a phased approach (e.g., conducting soil
investigation after groundwater investigatibn)
provided that ‘the entire investigation is coﬁpleted
in accordance with the schedules established

pursuant to this Order and Attachments I and II.
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e)

f)

The results of all plans and reports shall be
submitted in accordance with the appfoved schedule.
Extensions of the due date for submittal may be
granted by EPA, pursuant to the ﬁodification
provision of this Order, based on the Respondent's:
demonstration that sufficient justificationbfor the

extension exists.

If any items required by this Order or by the
attached Scopes of Work have previously been
submitted or completed, it shall be so stated in
the RFI Workplan and/or the Draft CMS Report. For
these items, the respective Workplan shall include

the following information:

1 A description of the items previously
submitted and/or 'a summary of the previously

completed investigations;

ii. The date(s) of submission and/or completion;
and
iii. Any known changes or new information

developed since the previous submission

and/or completion.
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g) EPA will determine the extent to which prior
submissions and/or completions satisfy specific
items required by this Order and reserves the right
to require the resubmittal of any prior .

submissions.

5. Interim Measures ("IM")

a) EPA will determine if any intefim measures are
necessary to alleviate potential threats to human
health and the environment caused by ¢ontamination.
If EPA determines that interim measures are
necessary, it will notify Respéndent.in writing,
specifying the basis and reason for EPA's
determination and the interim measures deemed
necessary. Within twenty (20) days after receipt
of any such notice, the Respondeht may -meet with
EPA to discuss the interim measures required by
EPA. Within thirty (30) calendar days of receiving
notification from EPA that iﬁterim measures are
required; or by such other date as is approved by
EPA, Respondent shall submit to EPA for approval an
Interim Measures ("IM") Workplan that identifies
the interim measures which will be taken to prevent
or mitigate this threat or potential threat to

human health and/or the environment which are
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b)

consistent with, and can be integrated into, to the
extent possible, any long term remediation at the
Facility. Thereafter, the Respondent shall perform
any such interim measures in accordance with the
standards; spécifiéations, and schedules deemed

necessary and approved by EPA.

In the event Respondent becomes aware of existing
information or identifies new or additional
information concerning an actual threat or
potential threat to human health or the environment
at or near the Facility, Respondent shall
immediately notify EPA orally and, within ten (10)
calendar days, in writing, summarizing the
information on the threat or potential threat to
human health or the environment. Within twenty
(20) calendar days of notifying EPA, Respondent
shall submit to EPA for approval an IM Workplan
that identifies the interim measures which will be
taken to prevent or mitigate this threat or
potential threét to human health and/or the
environment which are consistent with, and can be
integrated into, to the extent possible, any long

term remediation at the Facility.
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c)

d)

f)

Any IM Workplan shall be developed in a manner
consistent with the Scope of Work and the QA/QC
procedures within Attachment I of this Order. The
IM Workplan shall document the procedures to be

implemented by Respondent.

Any IM Workplan shall include, but not be limited
to: 1) "IM" Objectives; 2) a Health and Safety
Plan; 3) a Community Relations Plan; 4) a Data
Collection Quality Assurance Plan; 5) a Data

Management Plan; 6) Design Plans-and Specification;

7) an Operation and Maintenance Plan; 8) a Project

Schedule; 9) an "IM" Construction Quality Assurance

Plan; and 10) Reporting Requirements.

Upon receipt of written approval from EPA,
Respondent shall implement any IM Workplan in
accordance with the requirements and schedules
approved by EPA. 1IM implementation shall in no way

interfere with the implementation or scheduling of

‘-the RFI.

Environmental emergency situations may arise which
require the Respondent to immediately implement
necessary actions to mitigate the emergency. All

such emergencies and any situations arising from
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such emergencies must be dealf with pursuant to
Section XIII of this Order. Any action taken by
Respondent in response to such emergencies shall in
no way mitigate any other obligation‘or activity

'~ required by this Order.

VII. Additional Investigative Work

EPA may determine that investigations and

studies, in addition to);?ose detailed in, this Orde

<+ WoLe ciznad F’*"'»{A{ lﬂn ﬁ~ll 17 A

0 ﬁ)% - -and its Attachments, are necessary to protecdt human

- Cj] . health and/or the environment. If EPA determines that
any such additional work is necessary it shall notify
the Respondent in writing specifying the basis and
reason for EPA's determination and the additional work
deemed necessary. Within fifteen (15) days ;fter

receipt of any such notice, the Respondent shall be
afforded an opportunity to meet with ERA to dlscuisﬁa;§§E§
_— the additional work requlred by EPA. '\ééé;éafterflthe 7 /
~ Respondent shall’;;;fofMLan;‘such additional work,

including the submission of a workplan, in accordance
with the standards, specifications, and schedules
<?»deemed necessary and approved by EPA. All approved

«addltlonal work performed by the Respondent pursuant

NS

‘to this paragraph shall be performed subject to, and

o
I 0 {
M{»P@O"ﬂb A

in a manner consistent with, the terms and conditions
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of this Order. Any requirements for additional work
shall be incorporated into this Order as if fully set

forth herein.

VIII. Minimum Qualifications for Supervisors

All work performed by the Respondent pursuant to
this Order shall be under the direction and
-supervision of an individual(s) who has demonstrated
expertise in hazardous waste site investigations and
remediation. Before any work is performed, Respondent
shall notify EPA in writing of the name, title, and
qualifications of the-supervisory personnel and
contractors or subcontractors and their personnel to
be used in carrying out the terms of this Order. 1In
addition, the Respondent shall ensﬁre that when a
necessary license is required, only licensed
individuals shall be used to perform any work required

by this Order.

IX. Project Coordinator/Information

Oon or before the effective date of this Order, EPA
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and Respondent shall each designate a Project
Coordinator ("PC") and the name of at least one
alternate who may function in the absence of the
designated Project Coordinator. Both Project
Coordinators shall be responsible for overseeing the
implementation of this Order. The EPA Project |
Coordinator, will be EPA's designated representative

at the Facility.

2. All communications between Respondent and EPA, and all
documents, reports} approvals, and other correspondence
concerning the activities performed pursuant to the terms
and conditions of this Order, shall be directed to and
through theirespective Project Coordinators. 1In addition, .
unless otherwise specified, reports, correspondence,
approvals, disapprovals, notices, or other submissions
relating to or required under this Order shall be in

writing and originals or copies shall be sent to:

A - '®) e P
\ ) . )

r}\ '. 1 ] . “ - . Py »"‘— |
a‘ ‘:{7{::1' . i\)\,/’. ‘1.«1\.‘ ',‘? - L :,:-t" ~J~, ) ‘5 q m ) DY XA

1 copy: Mr.-George C. Meyer, P.E.,\Chief
"\ Hazardous Waste Compllance Bﬁanch
“U.S. EPA .
26 _Federal Rlaza - Rm. 1009 ~~
New" Xork N.Yo~ 10278 -

1 copy:. Ms. Luz Garcia, Project Coaordinator
PY

\Hazarddhs\ﬂii:% thp;ii;:e Branch \
U.S. EPA N /
26 Fédgral Plaza - Rmn. 21 \\\\ //\

New York, N. Y. 10278
Mf‘ﬂv ;w"-' >"~ 1@

1 copy: Permits Admlnlstratlon Branch (PAB)
U.S. EPA
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26 Federal Plaza
New York, N.Y. 10278

Mz Andrew Bellina, Chief

1 copys. "
' . aste Facilities Branch

1 copy: Ms. Flor Del Valle
Director of Soil Contamination Program
Environmental Quality Board
431 Ave.Ponce de Leon
Hato Rey, P.R. 00910

L € ("ff U \T\: [&,—L'g i:f'"’ MK
3. Each party shall provide at least five (5) days written
notice prior to changing the Project Coordinator(s) and

shall immediately provide written notification once a new

Project Coordinator is selected.

X. Quality Assurance/Quality Control

1. All sampling, monitoring, analytical, and éhain-of-
custody plans shall be developed in accordance with the
standard and recommended procedures contained in SwW-846 -
"Test Methods for the Chemical and Physical Analysis of
Solid Waste, Thifd Edition", as amended,. and the EPA
Region II Quality Assurance Manual. Any deviations from
these two documents must be accompanied by an appropriate
justification and a demonstration of the effectiveness and
applicability of the proposed alternative. Such
alternatives must not be used unless approved by EPA.
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2. Respondent'shall inform the EPA Project Coordinator in
advance which laboratories will be used by Respondent and
ensure that EPA personnel and EPA authorized
representatives have access to the laboratories and person-
nel performing an& analyseé. In the event that EPA or its
representatives cannot satisfactorily obtain access to the
laboratories for any reason for the purposes of auditing
protocols and technical proficiency, then EPA shall so
inform the Respondent and the Respondent shall, within
twenty-five (25) days thereafter, substitute another
certified laboratory which provides access in a manner

deemed satisfactory to EPA.

3. Respondent shall consult with EPA in planning for field
sampling and laboratory analysis, including a description

of the chain of custody procedures to be followed.

XI. EPA Approvals

1. Unless otherwise specified, EPA shall review any plan,
report, specification or schedule submitted pursuant to, or
required by this Order, and provide its written approval,
disapproval, comments and/or modifications to the
Respondent. Unless otherwise specified by EPA, the
Respondent shall submit a revised proposal within thirty

(30) days of its receipt of EPA's written comments and/or
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modifications. Any such revised propoéal submitted by the
Respondent shall incorporate EPA's comments and/or
modifications. EPA will then approve the revised proposal
or modify the proposal and approve it with any such
modifications. The revised proposal, as approved by.EPA,
shall become final. All final approvals shall be given to

the Respondent in writing.

2. Unless otherwise specified, within (60) days of EPA's
final written approval, the Respondent shall commence the
work approved by EPA. Any noncompliance with such EPA
approved plan, report, specification, or schedule shall be

considered a violation of this Order.

3. Any reports, plans, specifications, or schedules,
submitted pursuant to, or required by this Order, are
‘hereby incorporated by reference into this Order ten (10)
days following the date written approval of them is given
by EPA. Prior to this written approval, no plan, report,
specification or schedule shall be construed as finally
approved. Verbal advice, suggestions, or comments given by
EPA representatives will not constitute an official
approval, nor shall any verbal approval or verbal assurance

of approval be considered binding.

XII. On-site and Off-site Access
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1. Until this Order is terminated pursuant to Section XXI,
Respondent shall permit, subject only to the constraints
imposed by law, EPA representatives, authorized designees,
employees, agents, contractors, subcontractors, or
consultants to enter and freely move about the Facility (as
described in Section IV of this Order) for, but not limited

to, the following purpose(s):

a) interviewing Facility personnel, contractors
(including subcontractors and independent
contractors), or any other entity or individual
responsible for implementing any aspect or portion
of this Order;hinspecting records, operating logs,
and contracts relating to the Facility and this

Order; .

b) inspecting records, operating logs, and contracts

relating to the Facility and this Order

c) conducting sampling, monitoring, or any other such
activity which EPA, EQB in consultation with EPa,
or the Project Coordinator deems neceséary; using a
camera, sound recording, video or any other

documentary type equipment; or,
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d) verifying the reports and data submitted to EPA by

the Respondent.

2. The Respondent shall make avéilable to EPA, or any of
the persons named in paragraph 1 of this Section, for
inspection, copying, or photographing, all records, files,
photographs, documents, or any other writing, including
monitoring and sampling data that pertain to any work

undertaken pursuant to this order.

3. To the extent that work required by this Order must be
performed on property not owned or controlled by the
Respondent, the Respondent’shall use its best efforts to
obtain "Site Access Agreements" to perform such work within
thirty (30) days of the date Respondent becomes aware or
should be aware of need to perform such work. Any such
access agreement shall provide for féasonable access by
EPA, or any of the persons listed in paragraph 1 of this
section. In the event that Site Access Agreements are not
obtained within the thirty (30) day period, the Respondent
shall notify EPA, in writing, documenting its best efforts
to obtain such agreements. Best efforts, as used in this

paragraph, shall include, at a minimum:

a) A certified letter from the Respondent to the

preSent owner of such property requesting
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permission to allow the Respondent, "EPA and any of
their authorized representative(s) access to such
property; and

b) The property owner's response, if any.

4. Nothing in this section shall be construed to limit or
otherwise affect EPA's right of access and entry pursuant
to any applicable laws and regulations, includiﬂg the Act
and the Comprehensive Environmental Response Compensation
and Liability Act of 1980 ("CERCLA"), as amended, 42 U.S.C.

§ 9601 et. seq.

5. Nothing in this section shall be construed to limit or
otherwise affect the Respondent's liability and obligation
to perform corrective action, including corrective action.
beyond the Facility boundary, notwithstanding the lack of
access. EPA may determine that additional on-site measures
must be taken to address releases beyond the Facility

boundary if access to off-site areas cannot be obtained.

XIITI. Emérgency Provisions

1. In the event the Respondent identifies a current or
immediate threat to human health or the environment, the

- Respondent shall immediately notify EPA orally and notify
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EPA in writing within five (5) days summarizing the
immediacy and magnitude of the potential threats to human
health or the environment. The Respondent shall submit to
EPA, within ten (10) days, a plan for approval which
mitigates this threat. EPA will approve or modify this
plan, and the Respondent shall implement this plan as
approved or modified by EPA within ten (10) days. If EPA
determines that quicker action is required, then the
Director of fhe Air and Waste Management Division, Region
II, may orally authorize Respondent to act prior to making
any written submission to EPA. In the case ef an extreme

emergency, Respondent may act at its own risk.

2. -If EPA determines that activities in compliance or non-
compliance with this Order, have caused or may cause a
release of a hazardous waste or hazardous constituent, or
may pose a threat to human health or the.environment, EPA.
may direct Respondent to stop further implementation of
this Order, or a portion of this Order, for such period of
time as may be needed to abate any snch release or threat
and/or undertake-any action which EPA determines to be

necessary.

XIV. Availability of Information/Notification
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1. Respondent shall give the EPA Project Coordinator
twenty (20) days advance oral notice of the following
activities undertaken pursuant td this Order: all well
monitoring activities, including, but not limited to,
drilling, instaliation and testing; and all on-site and
off-site field activities, such as installation or removal
of equipment, or sampling events, geophysical studies, soil
gas monitoring, etc.. At the request of EPA, Respondent
shall provide or allow EPA or its authorized
representatives to take split samples of any or all samples

collected by the Respondent pursuant to this Order.

2. All data, information, and records concerning, created
for or maintained by the Respondent pursuant to this Order
shall be made available to EPA upon request. Respondent
shall use its best efforts to insure that all employees bf
the Respondent and all persons, including contractors and
subcontractors who engage in activities under this Ordet,
are made available to and cooperate with EPA if

information, whether written or oral, is sought.

3. All information, data, or records submitted to EPA by
the Respondent shall be made available to the public,
including plans submitted by the Respondent pursuant to
Attachment I. Respondent may assert 2 business congiden-

tiality claim covering all or part of any information
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submitted to EPA except analytical data. Any assertion of
confidentiality shall be accompanied by response to the
points listed at 40 C.F.R. § 2.204(e) (4). Information
determined to be confidential by EPA shall be disclosed

only to the extent permitted by 40 C.F.R. Part 2.

4. Respondent shall not assert any confidentiality claim

with regard to any analytical data.

65



XV. Record Preservation

1. Respondent shall preserve or make arrangements for the
preservation of, during the pendency of this Order and for
a minimum of s%x (6) years after its termination, as
specifieé’in Sec%}on XXI of this Order, all data, records
and documents /in its possession or in the possession of its
division, officers, directors, employees, agents,
consultaﬁEé, contractors (including subcontractors and
independent contractors) or successors and assigns which
relate in any way to this Order, to its implementation or
to the past and/or current hazardous waste management
practices at the Facility. The Respondent shall make such
records available to EPA and/or shall provide copies of any
documents that EPA requests. Written notification shall be

provided to EPA, ninety (90) days prior to the destruction

of any or all such documents. Such written notification
shall reference the date, caption, and docket number of
this Order and shall be addressed to the Regional

Administrator of EPA Region II.

2. All documents pertaining to this Order shall be stored

in a centralized location to afford ease of access.
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XVI. Reservation of ﬁights

1. EPA expressly reserves, without limitation, all of its
statutory and regulatory powers,.authorities, rights,
remedies and defenses, both legal and equitabie, including
the right to seek injunctive relief, cost recovery,

monetary penalties, or punitive damages.

2. fhis Order shall not be.construed as a covenant not to
sue, or as a release, waiver or limitation of any rights,
remedies, defenses, powers and or authorities which EPA has
under RCRA, CERCLA, or any other statutory,'regulatory or

common law authority of the United States.

3. This Order shall not limit or otherwise preclude EPA
from taking any additional legal action against the
Respondent should EPA determine that-any such additional

legal action is necessary or warranted.

4. This Order shall not relieve the Respondent of its
obligation to obtain and comply with any federal, state,
county or local permit, nor is this Order intended to be,
nor shall it be construed to be, a ruling or determination
on, or of, any issue related to any federal, state, county,

or local permit.
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5. EPA reserves the right to perform any portion of the
work required by this Order including, but not limited to,
any additional site characterization, feasibility study,
interim measure, and/or response or corrective action
deemed necessary to protect human health or the
environment. EPA may exercise its authority under CERCLA

to undertake removal or remedial actions at any time.

6. Notwithstanding compliance with the terms of this
Order, Respondent is not released from liability, for the
cQsts of any respdnse actions taken by EPA. EPA reserves
the right to seek reimbursement from Respondent for any

costs incurred by the United States.

7. If Respondenf fails to comply with any terms or any
pProvisions of this Order, EPA reserves the right to |
commence a subsequent action to require compliance and/or
to assess a civil penalty not to exceed $25,000 for each
day of non-compliance and/or to take any other action

authorized by law.

XVII. Non-Release of Other Claims and Parties

Nothing in this Order shall constitute, or be construed»to
constitute, é release from any claim, cause of action or

' demand in law or equity against any person, firm,
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paftnership, or corporation for any liability it may have
arising out of, or relating in any way to, the generation,
storage, treatment, handling, transportation, release, or
disposal of any hazardous constituent, hazardous substance,
hazardous waste, pollutant, or contaminant found at, taken

to, taken from, or emanating from the Facility.

XVITII. Public Participation

Following final written approval of the RCRA Facility
Investigation Final Report and the Corrective Measures
Final Report, and any summaries of these reports, EPA shall
make these documents available for public review and |

comment.

XIX. Indemnification of the United States Government

To the extent permitted by law, Respondent shall indemnify,
save and hold harmless the United States Government, its
agencies, departments, agents, and/or employees, from any
and all claims or causes of action arising from or on
account of acts or omissions of Respondent or its agents,
independent contractors, receivers, trustees,
subcontractors or successors and/or assigns in carrying out

activities required by this Order. This indemnification
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shall not be construed as in any way affecting or limiting
the rights or obligations of the Respondent or the United

States under their various contracts or statutes.

XX. Other Applicable Laws

Respondent shall undertake all actions required by this

Order in accordance with the requirements of all applicable
local, state and federal laws and regulations. Respondent
shall obtain all permits or approvals necessary to perform

the work required by this Order.

XXI. Termination and Satisfaction

The provisions of this Order shail be deemed satisfied and
the obligations of the Respondent under this Order shall’
terminate upon Respondent's receipt of a written statement
from EPA that Respondent has completed, to EPA's
satisfaction, all the terms and conditions of this Order,
including any additional work which EPA may determine to be
necessary pursuant to this Order. So long as the
Respondent is performing work pursuant to, or required by
this Order, this order shall not be deemed terminated or

satisfied.
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XXIT. Survivability/Permit Integration

After the effective date of this Order, a RCRA/HSWA Permit
may be issued to the Facility incorporating the
requirements of this Order by referenée into the permit.
Any requirements of this Order shall not terminate upon the
issuance of a permit unless the requirement(s) are
expressly replaced by equivalent or more stringent
requirements in the permit and EPA approves such

termination.

XXITII. Modification

d. This Order may be amended by EPA. Such amendments
shall be in writing and shall have as their effective date
the date on which they are signed by the Director of the

.Air and Waste Management Division, Region II, EPA.

2. Notwithstanding the above, the EPA Project Coordinator
and the Respondent may agree to changes in the scheduliﬁg
of events. Any such changes must be requéstéd in writing
by the Respondent and be approved in writing by the Epa
Project Coordinator_or designee.

3. No informal advice, guidance, suggestions, or comments

by EPA regarding reports, plans, specifications, schedules,
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and any other writing submitted by the Respondent will be -

construed as an amendment or modification to this Order.

XXIV. Final Agency Action

1. Notwithstanding any other provision of this Order, no
action or decision by EPA pursuant to this Order, including
without limitation, decisions of the Regional
Administrator, the Director of the Air and Waste Management
Division for Region II, or any authorized representative of
EPA, shall constitute final agéncy action giving rise to
any rights of judicial review prior to EPA's initiation of
a judicial action for 5 violation of this Order, including
an action for penalties or an action to compel Respondent's

compliance with the terms and conditions of this Order.

2. In any action brought by EPA for a violation of this
Order, Respondent shall bear the burden of proving that
EPA's determinations have been arbitrary and capricious and

not in accordance with the law, or this Order.

XXV. Severability

If any provision or authority of this Order or the
application of this Order to any party or circumstance is

found to be invalid, or is temporarily stayed, the
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remainder of ‘this Order shall remain in force and shall not

be affected thereby.

XXVI. Force Majeure and Excusable Delay

1. Respondent shall perform all the requirements of this
Order within the time limits set forth, approved, or
established herein, unless the performance is prevented or

delayed solely by events which constitute a force majeure.

A force majeure is defined as any event arising from causes
not reasonably foreseeable and beyond the control of the
Respondent which could not be overcome by dﬁe diligence and
which delays or prevents performance’by.a‘date required by
this Order. Such events do not include unanticipated or
increased costs of performance, changed‘economic
circumstances, normal precipitation events, or failure to

obtain federal, state, or local permits.

2. The Respondent shall notify the EPA Project Coordinator

within twenty-four (24) hours after it becomes aware of an
event, which it knows or should have known, constitutes a

force majeure. Within five (5) days after it becomes aware
of events which it knows or should know constitute a force
majeure, the Réspondent shall submit to EPA a report

| detailing the estimated length of delay, including

necessary demobilization and remobilization, its causes,
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measures taken or to be taken to minimize the delay, and an
estimated timetable for implementation of these measures.
Respondent must adopt all reasonable measures to avoid and
minimize the delay. Failure to comply with the notice
proviéion of this section shall constitute a waiver of

Respondent's right to assert a force majeure and shall be

ground for EPA to deny Respondent an extension of time for

performance.

3. If a force majeure has occurred, the time for

performance may be extended, upon EPA approval, for a
period equal to the delay resulting from such
circumstances. This shall be accomplished through the
procedures set forth in Section XXIII. Such an extension
does not alter the schedule for performance or completion
of any other tasks required by this Order unless these are

also specifically altered.

XXVII. Effective Date

Pursuant to 40 C.F.R. § 24;02, this Order constitutes
an initial administrative Order and shall become a final
administrative Order and take effect one hundred twenty
(120) days after it is served unless Respondent requests a

public hearing with respect to any issue of material fact
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or the appropriateness of the proposed corrective action
within the time period specified in 40 C.F.R. § 24.05.

It is so Ordered:

Conrad Simon, Director

Air and Waste Management Division
U.S. Environmental Protection Agency
Region II :

New York, New York 10278

Date:
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